
regulation 22(1) of the Land Registration 
(General) Regulations requires the                         
production of original title documents            
unless otherwise directed by the Registrar. 
The production of original title protects the 
integrity of the land register by ensuring that 
the person purporting to deal with the land is 
indeed in possession of, and therefore 
presumptively entitled to the instrument of 
ownership.

Similarly, Section 32 of the LRA on the 
disposition of leases and charges captures in 
an almost identical manner as section 31(1) as 
follows:

“32. Dispositions of leases and 
          charges

On the registration of any                
disposition of a lease or charge, the 
original and the duplicate of the 
lease or charge shall, unless the 
Registrar is satisfied that 
they cannot be produced, be 
produced to the Registrar, 
who shall note particulars of the 
disposition on the lease or charge 
and on the duplicate.”

How does the Registrar exercise the 
power to dispense with production of 
title?

The power to dispense with production of  
title is discretionary and should be exercised 
judiciously especially where valid grounds to 
do so exist. Courts have had the opportunity 
to address the exercise of this power and have 
on occasion noted that a court order                           
dispensing with the production of title            
documents is not a prerequisite for the           
Registrars to exercise of this power.

In particular, the court in Re Estate of 
Philip Kiogo Tunga (Deceased) KEHC 
10303 (KLR) addressing section 31 of the 
LRA had the following to say:

“28. The import of the above               
provision is that the Land                
Registrar has power to dispense 
with the production of the original 
title. There is no requirement that 
exercise of the power is dependent 
upon a Court order to do so.

29. I will couple the power in section 31 
with the power of the Land Registrar 
under section 14 of the Land                      
Registration Act  to require any person 
to produce any instrument certificate or 
other document or plan relating the land 
, lease or charge in question, and that 
person shall produce the same; summon 
any person to appear and give any 
information or explanation in respect to 
land, a lease, charge, instrument,                  
certificate, document or plan relating to 
the land, lease or charge in question, 
and that person shall appear and give 
the information or explanation.

30. Land Registrars should                   
exercise the discretion and power 
given to them by statute. Failure 
thereto may become a subject                 
of mandamus proceedings-               
something I think is not desirable 
to be in the file of a public officer.”

The procedure then for a person who wants 
the Registrar to exercise this discretion, is to 
first request the Registrar in writing and set 
out cogent reasons why they should not be 
required to produce the original title. Where 
valid reasons are put forth, the Registrar 
should not unnecessarily withhold their 
discretion. However, should the Registrar 
decline, a person so aggrieved may then move 
court for orders to dispense with production 
of the title or review the Registrar’s decision. 
This was the position put forth by the court in 
Charles Ntiritu M’Ikunyua & 3 others v 
Stephen Robert Gitonga Njagi [2021] 

nce in awhile, going through the Kenya 
Gazette you will come across notices 
under the LRA with the following 

terms “...I intend to dispense with the 
production of the said land title deed 
and proceed with registration of the 
said instrument...”. These terms are a 
reflection of the power vested in Land                 
Registrars in certain circumstances to 
dispense with the production of the original 
title. In this article, we take a look at the scope 
of this power and how it is exercised.

STATUTORY UNDERPINNING ON 
THE PRODUCTION OF TITLE 

The production of the original certificate of 
title or certificate of lease (the title) is                 
ordinarily a precondition for the registration 
of any dealings in land. Section 31(1) of the 
LRA, sets out as follows:

O “31. Production of certificate
1)  If a certificate of title or a           

certificate of lease has been 
issued, then, unless it is filed 
in the registry or the Registrar 
dispenses with its production, 
it shall be produced on the  
registration of any dealing 
with the land or lease to which 
it relates, and, if the certificate of 
title or the certificate of lease shows 
all subsisting entries in the register, 
a note of the registration shall be 
made on the certificate of title or 
the certificate of lease.”

This provision makes the production of title 
the default position while simultaneously 
granting discretion to the Registrar to                  
proceed with registration where title                  
documents are not produced. Additionally, 
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This publication is intended for general          
information purposes only and does not         
constitute legal advice or a legal opinion. It is 
not intended to be a substitute for legal advice 
on any specific matter. The application of        
the law will depend on the particular facts  

and circumstances of each case. If you                   
require advice specific to your                                    
circumstances, please contact us via            
mombasaoffice@cmadvocates.com or your 
usual contact at our firm.

KEELC 2307 (KLR), where the court had 
the following to say in its decision:

“10. A reading of Section 31 of the 
Land Registration Act reveals                
that the Land Registrar is vested with 
the discretion to dispense with the              
production of an original title deed. The 
correct procedure then, where a 
party desires the exercise of this 
discretion in its favour, is to 
request the Land registrar in            
writing citing reasons for why 
they ought to be allowed not to 
produce the original title deed. 
Only where the registrar refuses 
to exercise that discretion should 
the party move to court if 
aggrieved by the registrar’s                  
decision.”

The request for dispensation must be made        
to the Registrar first before moving court. 
Failure to do so may result in the dismissal of 
the application by court as was the case in 
Charles Ntiritu M’Ikunyua & 3 others v 
Stephen Robert Gitonga Njagi. 

Registrars are required to exercise caution in 
the wake of fraudulent transactions.  As part 
of that caution, they cause notices to be              
published in the Kenya Gazette usually with a 
thirty (30) day period prior to dispensation 
with the production of title. This period is           
not mandated by statute but is rather                       
administrative. The notice captures the 
details of the person applying, the particulars 
of the parcel of land, reason for the                         
application and the objection period for any 
party aggrieved with the dispensation to come 
forth before the Registrar dispenses with            
production of title.

CONCLUSION

The Land Registrars’ power to dispense with 
production of original title under section 31 

(1) LRA is a pragmatic and necessary feature 
of the land registration system in Kenya. The 
unavailability of title documents should not 
permanently paralyse legitimate transactions. 
Registrars should, in deserving cases, 
dispense with the production of title such as 
in circumstances where the person holding 
the document is unreachable or unwilling to 
surrender the original title documents, or 
where the documents are unavailable and the 
transfer is by court order such as in adverse 
possession causes or succession, where the 
title documents are untraceable. Persons 
seeking an exercise of this discretion need to 
do it in writing to the Registrar first before 
approaching court. Failure to do so may result 
in the application being dismissed. However, 
where the transfer is pursuant to a court 
order, a further application to dispense is not 
necessary, the order of court and the                
Registrar’s discretion are sufficient to effect 
the transaction. Moving to court should be a 
measure of last resort where the Registrar 
unreasonably declines to exercise their 
discretion.
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At CM Advocates LLP, we assist clients            
navigate the registration of dealings in land 
including the dispensation under section 
31(1) of the LRA, ensuring a request for 
dispensation is well founded, well evidenced 
and pursued in the correct order. Our diverse 
legal team can assist with:

• assessing eligibility of the transaction 
for dispensation to determine whether 
the case meets the threshold the            
Registrar is likely to accept;

• preparing the written request and          
compiling supporting evidence;

• following up on the Registrar’s gazette 
notice process; and
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Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document 
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination 

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 
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certificate of lease has been 
issued, then, unless it is filed 
in the registry or the Registrar 
dispenses with its production, 
it shall be produced on the  
registration of any dealing 
with the land or lease to which 
it relates, and, if the certificate of 
title or the certificate of lease shows 
all subsisting entries in the register, 
a note of the registration shall be 
made on the certificate of title or 
the certificate of lease.”

This provision makes the production of title 
the default position while simultaneously 
granting discretion to the Registrar to                  
proceed with registration where title                  
documents are not produced. Additionally, 
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unavailability of title documents should not 
permanently paralyse legitimate transactions. 
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dispense with the production of title such as 
in circumstances where the person holding 
the document is unreachable or unwilling to 
surrender the original title documents, or 
where the documents are unavailable and the 
transfer is by court order such as in adverse 
possession causes or succession, where the 
title documents are untraceable. Persons 
seeking an exercise of this discretion need to 
do it in writing to the Registrar first before 
approaching court. Failure to do so may result 
in the application being dismissed. However, 
where the transfer is pursuant to a court 
order, a further application to dispense is not 
necessary, the order of court and the                
Registrar’s discretion are sufficient to effect 
the transaction. Moving to court should be a 
measure of last resort where the Registrar 
unreasonably declines to exercise their 
discretion.
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application and the objection period for any 
party aggrieved with the dispensation to come 
forth before the Registrar dispenses with            
production of title.

CONCLUSION

The Land Registrars’ power to dispense with 
production of original title under section 31 

(1) LRA is a pragmatic and necessary feature 
of the land registration system in Kenya. The 
unavailability of title documents should not 
permanently paralyse legitimate transactions. 
Registrars should, in deserving cases, 
dispense with the production of title such as 
in circumstances where the person holding 
the document is unreachable or unwilling to 
surrender the original title documents, or 
where the documents are unavailable and the 
transfer is by court order such as in adverse 
possession causes or succession, where the 
title documents are untraceable. Persons 
seeking an exercise of this discretion need to 
do it in writing to the Registrar first before 
approaching court. Failure to do so may result 
in the application being dismissed. However, 
where the transfer is pursuant to a court 
order, a further application to dispense is not 
necessary, the order of court and the                
Registrar’s discretion are sufficient to effect 
the transaction. Moving to court should be a 
measure of last resort where the Registrar 
unreasonably declines to exercise their 
discretion.

HOW CM ADVOCATES LLP CAN HELP

At CM Advocates LLP, we assist clients            
navigate the registration of dealings in land 
including the dispensation under section 
31(1) of the LRA, ensuring a request for 
dispensation is well founded, well evidenced 
and pursued in the correct order. Our diverse 
legal team can assist with:

• assessing eligibility of the transaction 
for dispensation to determine whether 
the case meets the threshold the            
Registrar is likely to accept;

• preparing the written request and          
compiling supporting evidence;

• following up on the Registrar’s gazette 
notice process; and

• pursuing court remedies where              
necessary.



achieve and maintain full compliance with           
applicable tax laws. We review and advise on tax 
filings, audits, and assessments and offer strategic 
guidance to mitigate tax risks before they escalate. 

We also represent and assist clients in tax dispute 
resolution, including engagements with the KRA 
and proceedings before the Tax Appeals Tribunal. 
Let us help you stay compliant, manage your        
tax obligations effectively, and keep your           
business running smoothly. For any queries 
regarding the foregoing, please contact us at   
taxadvisory@cmadvocates.com.

discharge the burden of proving that the property 
was located outside a municipality, township, or 
an urban area designated by the Cabinet               
Secretary. It reiterated that a taxpayer seeking 
exemption under Paragraph 36(d) must satisfy all 
statutory conditions cumulatively, and failure on 
any one limb is fatal to the claim.

How we can Assist

At CM Advocates LLP, our team of experienced 
tax consultants and legal experts provide            
comprehensive tax advisory services to help you 

regulation 22(1) of the Land Registration 
(General) Regulations requires the                         
production of original title documents            
unless otherwise directed by the Registrar. 
The production of original title protects the 
integrity of the land register by ensuring that 
the person purporting to deal with the land is 
indeed in possession of, and therefore 
presumptively entitled to the instrument of 
ownership.

Similarly, Section 32 of the LRA on the 
disposition of leases and charges captures in 
an almost identical manner as section 31(1) as 
follows:

“32. Dispositions of leases and 
          charges

On the registration of any                
disposition of a lease or charge, the 
original and the duplicate of the 
lease or charge shall, unless the 
Registrar is satisfied that 
they cannot be produced, be 
produced to the Registrar, 
who shall note particulars of the 
disposition on the lease or charge 
and on the duplicate.”

How does the Registrar exercise the 
power to dispense with production of 
title?

The power to dispense with production of 
title is discretionary and should be exercised 
judiciously especially where valid grounds to 
do so exist. Courts have had the opportunity 
to address the exercise of this power and have 
on occasion noted that a court order                           
dispensing with the production of title            
documents is not a prerequisite for the           
Registrars to exercise of this power.

In particular, the court in Re Estate of 
Philip Kiogo Tunga (Deceased) KEHC 
10303 (KLR) addressing section 31 of the 
LRA had the following to say:

“28. The import of the above               
provision is that the Land                
Registrar has power to dispense 
with the production of the original 
title. There is no requirement that 
exercise of the power is dependent 
upon a Court order to do so.

29. I will couple the power in section 31 
with the power of the Land Registrar 
under section 14 of the Land                      
Registration Act  to require any person 
to produce any instrument certificate or 
other document or plan relating the land 
, lease or charge in question, and that 
person shall produce the same; summon 
any person to appear and give any 
information or explanation in respect to 
land, a lease, charge, instrument,                  
certificate, document or plan relating to 
the land, lease or charge in question, 
and that person shall appear and give 
the information or explanation.

30. Land Registrars should                   
exercise the discretion and power 
given to them by statute. Failure 
thereto may become a subject                 
of mandamus proceedings-               
something I think is not desirable 
to be in the file of a public officer.”

The procedure then for a person who wants 
the Registrar to exercise this discretion, is to 
first request the Registrar in writing and set 
out cogent reasons why they should not be 
required to produce the original title. Where 
valid reasons are put forth, the Registrar 
should not unnecessarily withhold their 
discretion. However, should the Registrar 
decline, a person so aggrieved may then move 
court for orders to dispense with production 
of the title or review the Registrar’s decision. 
This was the position put forth by the court in 
Charles Ntiritu M’Ikunyua & 3 others v 
Stephen Robert Gitonga Njagi [2021] 

nce in awhile, going through the Kenya 
Gazette you will come across notices 
under the LRA with the following 

terms “...I intend to dispense with the 
production of the said land title deed 
and proceed with registration of the 
said instrument...”. These terms are a 
reflection of the power vested in Land                 
Registrars in certain circumstances to 
dispense with the production of the original 
title. In this article, we take a look at the scope 
of this power and how it is exercised.

STATUTORY UNDERPINNING ON 
THE PRODUCTION OF TITLE 

The production of the original certificate of 
title or certificate of lease (the title) is                 
ordinarily a precondition for the registration 
of any dealings in land. Section 31(1) of the 
LRA, sets out as follows:

“31. Production of certificate
1) If a certificate of title or a           

certificate of lease has been 
issued, then, unless it is filed 
in the registry or the Registrar 
dispenses with its production, 
it shall be produced on the 
registration of any dealing 
with the land or lease to which 
it relates, and, if the certificate of 
title or the certificate of lease shows 
all subsisting entries in the register, 
a note of the registration shall be 
made on the certificate of title or 
the certificate of lease.”

This provision makes the production of title 
the default position while simultaneously 
granting discretion to the Registrar to                  
proceed with registration where title                  
documents are not produced. Additionally, 
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Certificate, which firmly anchored the transaction 
to a natural person. This was legally significant, as 
the exemption under Paragraph 36(d) of the       
First Schedule to the Income Tax Act is expressly 
available to individuals. 

The Tribunal further observed that the taxpayer 
produced a Title Deed confirming ownership of 
land measuring 4.03 acres, well below the           
statutory threshold of fifty (50) acres. 

In addition, the Tribunal placed considerable 
weight on the Land Control Board consent 
produced by the taxpayer, noting that such 
consent is only required for transactions involving 
agricultural land. It therefore constituted            
cogent and independent evidence supporting        
the agricultural character of the property.       
Taken together, these documents sufficiently 
demonstrated that the land met the statutory 
requirement of being agricultural land of less  
than 50 acres.

The remaining issue was whether the land               
was situated outside a municipality or gazetted 
township. The taxpayer relied on a Surveyor’s 
Report which identified the location of the land 
and indicated that it lay outside municipal  
boundaries. However, the KRA challenged its 
probative value on the basis that it was not 
supported by official county boundary                  
documentation.

The Tribunal noted that under Paragraph 12A of 
the Schedule to the Stamp Duty Act (Cap 480), the 
applicable rate of stamp duty—4% for property 
within a municipality and 2% for property 
outside, turns primarily on location rather than 
use or tenure. In this regard, the Tribunal held 
that neither land use nor tenure is determinative 
of urban or rural classification.

Importantly, the Tribunal emphasised that the 
transfer instrument used at acquisition would 
have been crucial in establishing whether stamp 
duty was assessed at 4% or 2%, but this document
was not produced. Without it, the Tribunal could 
not conclusively determine whether the property 
was within a municipality or otherwise.

The Tribunal therefore held that while the  
taxpayer had successfully proven that the land 
was agricultural and under 50 acres, she failed to 

situated outside a municipality, gazetted  
township or an area that is declared by the 
Cabinet Secretary, by notice in the Gazette, to 
be an urban area for the purposes of this Act;

Taxpayer’s Case

The taxpayer contended that the transaction was 
exempt from CGT on the basis that the property 
measured approximately 4.03 acres.

She further submitted that the land constituted 
agricultural property situated outside a                
municipality, relying on a Survey Report dated   
30 July 2025 filed before the Tribunal.

Additionally, she argued that the requirement for 
Land Control Board consent as a completion 
document under the sale agreement was                 
indicative of the land’s agricultural character. 

The taxpayer maintained that she had furnished 
sufficient documentation and even invited the 
KRA to conduct a site visit to verify the residential 
and farming activities on the property, which the 
KRA declined. 

KRA’s Case

The KRA stated that it had requested the taxpayer 
to provide the exact location of the parcel,              
including its coordinates in relation to municipal 
boundaries, and that the taxpayer responded by 
submitting a survey report from Geo-Angular 
Surveys Ltd.

The KRA contended that the report was                   
insufficient, as it was not supported by official 
county documentation clearly delineating the 
municipal boundaries vis-à-vis the property’s 
coordinates.

Issue for Determination

Whether the net gains arising from the transfer 
of the Property owned by the Taxpayer are 
exempt from CGT. 

Analysis and Findings 

The Tribunal found that the taxpayer discharged 
part of her evidential burden by producing the 
Title deed and her National Identity Card and PIN 

KEELC 2307 (KLR), where the court had 
the following to say in its decision:

“10. A reading of Section 31 of the 
Land Registration Act reveals                
that the Land Registrar is vested with 
the discretion to dispense with the              
production of an original title deed. The 
correct procedure then, where a 
party desires the exercise of this 
discretion in its favour, is to 
request the Land registrar in            
writing citing reasons for why 
they ought to be allowed not to 
produce the original title deed. 
Only where the registrar refuses 
to exercise that discretion should 
the party move to court if 
aggrieved by the registrar’s                  
decision.”

The request for dispensation must be made        
to the Registrar first before moving court. 
Failure to do so may result in the dismissal of 
the application by court as was the case in 
Charles Ntiritu M’Ikunyua & 3 others v 
Stephen Robert Gitonga Njagi. 

Registrars are required to exercise caution in 
the wake of fraudulent transactions.  As part 
of that caution, they cause notices to be              
published in the Kenya Gazette usually with a 
thirty (30) day period prior to dispensation 
with the production of title. This period is           
not mandated by statute but is rather                       
administrative. The notice captures the 
details of the person applying, the particulars 
of the parcel of land, reason for the                         
application and the objection period for any 
party aggrieved with the dispensation to come 
forth before the Registrar dispenses with            
production of title.

CONCLUSION

The Land Registrars’ power to dispense with 
production of original title under section 31 

(1) LRA is a pragmatic and necessary feature 
of the land registration system in Kenya. The 
unavailability of title documents should not 
permanently paralyse legitimate transactions. 
Registrars should, in deserving cases, 
dispense with the production of title such as 
in circumstances where the person holding 
the document is unreachable or unwilling to 
surrender the original title documents, or 
where the documents are unavailable and the 
transfer is by court order such as in adverse 
possession causes or succession, where the 
title documents are untraceable. Persons 
seeking an exercise of this discretion need to 
do it in writing to the Registrar first before 
approaching court. Failure to do so may result 
in the application being dismissed. However, 
where the transfer is pursuant to a court 
order, a further application to dispense is not 
necessary, the order of court and the                
Registrar’s discretion are sufficient to effect 
the transaction. Moving to court should be a 
measure of last resort where the Registrar 
unreasonably declines to exercise their 
discretion.

HOW CM ADVOCATES LLP CAN HELP

At CM Advocates LLP, we assist clients            
navigate the registration of dealings in land 
including the dispensation under section 
31(1) of the LRA, ensuring a request for 
dispensation is well founded, well evidenced 
and pursued in the correct order. Our diverse 
legal team can assist with:

• assessing eligibility of the transaction 
for dispensation to determine whether 
the case meets the threshold the            
Registrar is likely to accept;

• preparing the written request and          
compiling supporting evidence;

• following up on the Registrar’s gazette 
notice process; and

• pursuing court remedies where              
necessary.
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